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§2.141

APPEALS

§2.141 Ex parte appeals from action of
trademark examining attorney.

(a) An applicant may, upon final re-
fusal by the trademark examining at-
torney, appeal to the Trademark Trial
and Appeal Board upon payment of the
prescribed fee for each class in the ap-
plication for which an appeal is taken,
within six months of the date of
issuance of the final action. A second
refusal on the same grounds may be
considered as final by the applicant for
purpose of appeal.

(b) The applicant must pay an appeal
fee for each class from which the ap-
peal is taken. If the applicant does not
pay an appeal fee for at least one class
of goods or services before expiration
of the six-month statutory filing pe-
riod, the application will be abandoned.
In a multiple-class application, if an
appeal fee is submitted for fewer than
all classes, the applicant must specify
the class(es) in which the appeal is
taken. If the applicant timely submits
a fee sufficient to pay for an appeal in
at least one class, but insufficient to
cover all the classes, and the applicant
has not specified the class(es) to which
the fee applies, the Board will issue a
written notice setting a time limit in
which the applicant may either pay the
additional fees or specify the class(es)
being appealed. If the applicant does
not submit the required fee or specify
the class(es) being appealed within the
set time period, the Board will apply
the fee(s) to the class(es) in ascending
order, beginning with the lowest num-
bered class.

[73 FR 67772, Nov. 17, 2008]

§2.142 Time and manner of ex parte
appeals.

(a) Any appeal filed under the provi-
sions of §2.141 must be filed within six
months from the date of the final re-
fusal or the date of the action from
which the appeal is taken. An appeal is
taken by filing a notice of appeal in
written form, as prescribed in §2.126,
and paying the appeal fee.

(b)(1) The brief of appellant shall be
filed within sixty days from the date of
appeal. If the brief is not filed within
the time allowed, the appeal may be
dismissed. The examiner shall, within
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sixty days after the brief of appellant
is sent to the examiner, file with the
Trademark Trial and Appeal Board a
written brief answering the brief of ap-
pellant and shall mail a copy of the
brief to the appellant. The appellant
may file a reply brief within twenty
days from the date of mailing of the
brief of the examiner.

(2) Briefs must be submitted in writ-
ten form and must meet the require-
ments prescribed in §2.126. Each brief
shall contain an alphabetical index of
cited cases. Without prior leave of the
Trademark Trial and Appeal Board, a
brief shall not exceed twenty-five pages
in length in its entirety, including the
table of contents, index of cases, de-
scription of the record, statement of
the issues, recitation of the facts, argu-
ment, and summary.

(c) All requirements made by the ex-
aminer and not the subject of appeal
shall be complied with prior to the fil-
ing of an appeal.

(d) The record in the application
should be complete prior to the filing
of an appeal. The Trademark Trial and
Appeal Board will ordinarily not con-
sider additional evidence filed with the
Board by the appellant or by the exam-
iner after the appeal is filed. After an
appeal is filed, if the appellant or the
examiner desires to introduce addi-
tional evidence, the appellant or the
examiner may request the Board to
suspend the appeal and to remand the
application for further examination.

(e)(1) If the appellant desires an oral
hearing, a request should be made by a
separate notice filed not later than ten
days after the due date for a reply
brief. Oral argument will be heard by
at least three Administrative Trade-
mark Judges of the Trademark Trial
and Appeal Board at the time specified
in the notice of hearing, which may be
reset if the Board is prevented from
hearing the argument at the specified
time or, so far as is convenient and
proper, to meet the wish of the appel-
lant or the appellant’s attorney or
other authorized representative.

(2) If the appellant requests an oral
argument, the examiner who issued the
refusal of registration or the require-
ment from which the appeal is taken,
or in lieu thereof another examiner
from the same examining division as
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